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WORKER CLASSIFICATION: 
EMPLOYEE VS. INDEPENDENT CONTRACTOR



Why does classification matter?

• Traditionally, a person who is paid to perform work under the direction and control of 
another is an employee.

• Independent contractors are a limited exception to that general principle.

• Tax obligations are structured differently for employees versus independent contractors.

• Labor laws typically protect the rights of employees but typically do not protect the rights 
of independent contractors (although exceptions exist).

• Because worker classification is important under different laws, multiple federal agencies 
have developed their own tests to determine whether a worker can be properly classified 
as an independent contractor.

• With the rise of the gig economy and the political shifts in recent years, we are seeing the 
independent contractor tests move towards classifying more workers as employees.



IRS Test

• Companies tend to be most aware of, and familiar with, the IRS 
independent contractor test.

• January 1, 2020, the IRS stopped using its former 20-factor test 
and began using a test that groups various factors into three 
groups.

• No single factor is determinative.

• IRS test only determines proper classification for tax purposes—it 
does not determine classification for purposes of labor laws.



1. Behavioral Control

• Does the company control or have the right to control what the worker does 
and how the worker does his or her job?

• Whether the company gives instructions on when and where to do the work, what 
tools or equipment to use, what tasks must be performed, how tasks should be 
performed, and what order or sequence to follow when performing the work; 

• What level of detail is associated with the instructions; 

• Whether the evaluation system measures only the end result of the project (more 
like an independent contractor) or how the worker performed the work (more like 
an employee); and 

• Whether the business provides training for the worker (which suggests the 
business wants the work done a particular way).



2. Financial Control

• Does the company control the financial aspects of the job? 

• Whether the worker makes a significant investment in equipment and supplies; 

• Whether the worker incurs unreimbursed fixed costs and fixed expenses; 

• Whether the worker has the opportunity to make a profit or take a loss (e.g., if the 
worker’s unreimbursed costs exceed the amount the worker is being paid); 

• Whether the worker is free to seek out and accept other business opportunities 
during the agreement; and 

• The method of payment (paying a flat fee per job is more associated with a valid 
independent contractor relationship;  paying an hourly rate is not forbidden but is 
generally less consistent with an independent contractor relationship). 



3. Type of Relationship

• What is the relationship between the parties? 

• The existence of a written contract, although that is not a deciding factor; 

• Whether the worker is eligible for benefits (although lack of benefits is not a 
deciding factor); 

• Permanency of the relationship (indefinite period is more associated with 
employment; fixed project is more associated with an independent contractor); 
and 

• Whether the worker is providing services that are a key aspect of the business. 



Self-Assessment with IRS Form SS-8

• An uncertain company or worker can submit a Form SS-8 asking the 
IRS to determine whether a worker is an employee or an independent 
contractor for tax purposes.

• Employers can also use Form SS-8 to do a guided self-assessment to 
help with internal classification decisions.





Why tax classification matters

• If the worker is an employee, the employer reports taxes on a form W-2, 
withholds income tax, withholds and matches employment taxes (Social 
Security and Medicare, known as “FICA”), and pays federal unemployment 
tax (“FUTA”).

• For 2024: 

• Social Security is 12.4%, split evenly between employer and employee up to wage base 
limit of $168,600; 

• Medicare is 2.9%, split evenly between employer and employee with a supplemental 
Medicare tax on the employee only of 0.9% for earnings above $200,000; 

• FUTA is 6.0% of first $7,000 the employer pays to each employee, paid entirely by the 
employer and subject to some offset for state employment taxes.

• If the worker is a contractor, the business reports payments on Form 1099-
NEC (Non-Employee Compensation). The independent contractor is 
responsible for all income tax and all FICA. No one pays FUTA. 



Consequences of tax misclassification

• If there is no reasonable basis for the misclassification, the employer may be 
liable for employment taxes (FICA) not paid by the worker.

• If there is a reasonable basis, the business may be relieved from having to pay 
employment taxes for that worker if the criteria for the relief provisions are 
met. (Note: in practice, this relief can be difficult to get).

• Possible fines of up to 3% of misclassified worker’s wages, 100% of employer 
FICA not paid, up to 40% of the FICA employer failed to withhold, and $50 
per W2 not filed. 



Department of Labor Test

• The Department of Labor oversees the Fair Labor Standards Act.

• Employees who do not meet criteria for an exemption must be paid a 
minimum hourly wage and overtime wages of 1.5 times the employee’s 
regular rate of pay for hours worked over 40 in a workweek.

• Independent contractors are not entitled to minimum wage or overtime 
under the FLSA.

• On January 10, 2024, the DOL published a new independent contractor 
test, which took effect on March 11, 2024. See 89 FR 1638.  



Department of Labor Test

• The former rule, instituted during the Trump administration, 
emphasized the contractor’s control over the work and the contractor’s 
opportunity/risk for profit and loss. 

• In publishing the 2021 Rule, the Trump era DOL explained:

“The ultimate inquiry is whether, as a matter of economic reality, the 
worker is dependent on a particular individual, business, or 

organization for work (and is thus an employee) or is in business for 
him- or herself (and is thus an independent contractor).”



Department of Labor Test

• The new DOL test rejected the idea of giving some factors more 
weight than others and reframed the factors themselves.

• In publishing the 2024 Rule, the DOL explained:

“Instead of using the “core factors” set forth in the 2021 IC Rule, 
this final rule returns to a totality-of-the-circumstances 

analysis of the economic reality test in which the factors do not 
have a predetermined weight and are considered in view of the 

economic reality of the whole activity.” 



Department of Labor Test

• To consider the “totality of the circumstances” to determine the “economic 
reality of the whole activity”, the DOL will focus its analysis on 6 factors:

1. The degree to which the employer controls how the work is done.

2. The worker’s opportunity for profit or loss.

3. The amount of skill and initiative required for the work.

4. The degree of permanence of the working relationship.

5. The worker's investment in equipment or materials required for the task.

6. The extent to which the service rendered is an integral part of the employer’s 
business.

• The list of factors is not exhaustive; the DOL may also consider other factors 
“if they are relevant to the overall question of economic dependence.”  

• No single factor is determinative or weighted more heavily than another. 



DOL Test: Particularly Important Changes

• Relative Investment: 

• In considering the relative investments of the business and worker, the 
DOL will look at more than the relative dollar value or size. 

• The DOL will focus on whether the worker is making similar types of 
investments to the business that would suggest the worker is operating 
independently. 

• Costs that are unilaterally imposed do not indicate investment by the 
worker. 



DOL Test: Particularly Important Changes

• Integral Part of the Business. 

• The DOL will look at whether the tasks performed by the worker are 
“critical, necessary, or central to the employer's principal business.”

• Final Rule Example:

• A large tomato farm grows tomatoes and sells them to distributors. The 
workers who pick the tomatoes are performing an integral part of the 
tomato farm’s business because the company’s business is farming 
tomatoes and picking tomatoes is an integral part of farming tomatoes. 

• In contrast, an accountant the tomato farm pays to provide non-payroll 
accounting support, including filing the annual tax return, is not 
performing a task that is critical, necessary, or central to the business of 
farming tomatoes.



DOL Test: Particularly Important Changes

• Many commenters noted that the emphasis on whether a worker’s 
tasks are integral to the business would virtually eliminate the 
independent contractor classification.

• In the Final Rule, the DOL noted that the “integral factor” may 
weigh in favor of the worker being an employee but is only one 
part of the inquiry.

• Many believe the new rule is an effort to extend wage and hour 
protections to gig economy workers (e.g., Uber drivers, Shipt 
shoppers, freelancers). 





Penalties for Misclassification Under DOL Test

• If a worker is an employee for FLSA purposes under the DOL 
Tests but has been treated as an independent contractor, the 
business may be subject to FLSA penalties:
• Back wages and overtime the worker should have been paid. These claims can be 

difficult to rebut because businesses typically don’t keep time records for 
independent contractors. 

• Liquidated damages equal to the unpaid back wages and overtime.

• Interest.

• Legal fees (the employee’s and the employer’s).

• The value of benefits from which the employee was improperly excluded (e.g., 
health insurance, retirement benefits, paid leave, etc.). 

• Civil monetary penalties for “repeated” or “willful” violations (currently 
$2,451/violation).



Relationship Between IRS Test and DOL Test

• Although the IRS test is independent of the DOL test, it may be difficult to 
meet the IRS test factors if a business must treat a worker as an employee for 
FLSA purposes.

• The FLSA requires employers to keep detailed time records for non-exempt 
employees, to pay non-exempt employees on an hourly basis, and to pay most 
exempt employees on a highly regulated salaried basis. (Key exceptions to 
salary basis requirement: physicians, lawyers, and teachers).

• If a business must keep detailed time records and pay a worker by the hour or 
must pay a worker within the salary basis regulatory framework, those factors 
will weigh in favor of employment under the IRS test.



NLRB Test

• National Labor Relations Board (NLRB) implements and enforces the 
National Labor Relations Act (NLRA).

• The NLRA has two main components: workers’ rights to organize and 
engage in collective bargaining (unionization) and workers’ rights to 
“engage in other concerted activities for the purpose of … mutual aid or 
protection” (which does not require formal organization). 

• Subject to certain industry-specific exceptions, NLRA protections 
extend to most non-supervisory employees but do not extend to 
independent contractors.



NLRB Test

• In its June 13, 2023 decision in The Atlanta Opera, Inc. and Make-Up Artists 
and Hair Stylists Union, the NLRB announced a new independent contractor 
standard for the purposes of the NLRA.

• The NLRB was called upon to determine whether makeup artists, wig artists, 
and hairstylists, whom the Atlanta Opera treated as independent contractors, 
were actually employees entitled to join a union.

• In concluding that the workers were employees, the NLRB rejected its Trump-
era analysis and “reverted” to an “independent business analysis” under 
which the NLRB “(a) has a realistic ability to work for other companies; (b) 
has proprietary or ownership interest in their work; and (c) has control over 
important business decisions,” like hiring, scheduling, assignments, 
purchases, and capital expenses. 



NLRB Test

• The NLRB’s analysis focused on the following factors:
1. Extent of control by the business;

2. Whether or not the worker is engaged in a distinct occupation or business;

3. Whether the work is typically done under the direction of the business or by a 
specialist/expert without supervision;

4. Degree of skill required in the work;

5. Whether the business or worker supplies the tools, instrumentalities, and place of work; 

6. Length of time for which the worker is engaged;

7. Method of payment;

8. Whether the work is part of the potential employer’s regular business;

9. Whether the parties believe they are creating an independent contractor relationship;

10. Whether the potential employer is or is not in business; and

11. Whether evidence tends to show that the worker is, in fact, rendering services as an 
independent business.



NLRB Test

• The NLRB found that the Atlanta Opera makeup artists, wig 
artists, and hairstylists were employees because the Opera kept 
control over their day-to-day work, gave feedback and 
instructions, paid the workers on an hourly basis with increased 
compensation for excess hours, provided the necessary 
equipment and supplies, and were performing a necessary part of 
the Opera’s regular business (because, the NLRB reasoned, the 
Opera cannot stage a production without makeup, wigs, and 
appropriate hairstyles). 



NLRB Test

• Although the NLRB described the Atlanta Opera decision as a return to prior 
precedent, it emphasized several factors not previously given much attention, 
including the factor looking at whether the work is part of the principal’s 
regular business. 

• Like the DOL’s new rule, many see this as an effort to expand NLRA rights to 
more workers, including particularly workers in the gig economy.

• New test is likely to give more workers the right to join unions, collectively 
bargain, and engage in concerted activity to improve working conditions.



Other Tests

• The Equal Employment Opportunity Commission (EEOC):

• Enforces federal workplace discrimination and harassment laws 
(Title VII, ADEA, ADA, etc.). 

• Although different courts have stated the different factors differently, 
the EEOC uses a common law test that looks at factors like:

• The hiring party's right to control the manner and means by which the 
product is accomplished;

• The skills required for the work performed; 

• The source of the instrumentalities and tools; 

• The location of the work; 



Other Tests

• EEOC common law factors, cont’d:

• The duration of the relationship between the parties; 

• Whether the hiring party has the right to assign additional projects to the hired 
party; 

• The extent of the hired party's discretion over when and how long to work; 

• The method of payment; 

• The hired party's role in hiring and paying assistants; 

• Whether the work is part of the regular business of the hiring party; 

• Whether the hiring party is in business; 

• The provision of employee benefits; and 

• The tax treatment of the hired party.



Other Tests

• In addition to the FLSA, the Department of Labor oversees the Family 
and Medical Leave Act (FMLA) in addition to the FLSA.

• The DOL’s new rule explicitly applies only to the FLSA, but we can 
anticipate that the DOL is likely to apply the same framework to 
determine whether a worker is an employee or an independent 
contractor. 

• There are also state law tests to determine whether a worker is an 
employee for unemployment compensation, worker’s compensation, 
and other state law purposes.



OTHER FEDERAL DEVELOPMENTS

Effective 9/4/24: FTC Final Rule banning non-compete agreements.

Effective 4/29/24: EEOC Enforcement Guidance on Harassment in the Workplace.

Effective 3/11/24*: NLRB Final Rule on the joint employer standard (enforcement stayed).



NLRB Joint Employer Rule

• Expands circumstances in which a worker will be a joint employee 
of two companies.

• Business would be a joint employer if it shared an employment 
relationship with the workers under common-law agency 
principles and the right to exercise control over one or more of the 
employees’ essential terms and conditions of employment.



NLRB Joint Employer Rule

• The seven recognized essential terms and conditions of 
employment:

1. Wages, benefits, and compensation;

2. Hours of work and scheduling;

3. Assignment of duties;

4. Supervision of performance of duties;

5. Work rules and directions about the manner, means, and methods for 
performing duties and the grounds for discipline;

6. Tenure of employment, including hire and firing; and

7. Working conditions related to employees’ health and safety.



NLRB Joint Employer Rule

• Once an entity is found to be a joint employer because it has control over one 
or more essential terms and conditions of employment, it must bargain over 
those essential terms and conditions as well as all other mandatory subjects 
of bargaining that it possesses or exercises the authority to control. 

• In its comment to the proposed rule, the American Hospital Association 
recommended that the NLRB exempt hospitals from the proposed rule. The 
NLRB declined to exclude hospitals or any other particular groups or types of 
businesses from the final rule.



NLRB Joint Employer Rule

• On March 8, 2024, in Chamber of Commerce of the United States of America 
v. National Labor Relations Board, the Eastern District of Texas vacated the 
new rule after finding the rule was “unlawful” in its “sweep beyond common-
law limits” and that the NLRB’s recission of its prior 2020 joint employer rule 
was arbitrary and capricious.

• NLRB appealed the decision to the Fifth Circuit Court of Appeals on May 7, 
2024. 



EEOC Workplace Harassment Guidance

• The EEOC’s first guidance on workplace harassment in almost 25 years.

• Harassment based on sex includes harassment based on sexual 
orientation and gender identity. Examples of harassing conduct 
include:

• Outing or disclosing an employee’s orientation or identity without 
permission.

• Misgendering or repeated and intentional use of a name or pronoun 
inconsistent with the employee’s gender identity;

• Denial of access to a bathroom or other sex-segregated facility consistent 
with the employee’s gender identity.



EEOC Workplace Harassment Guidance

• Sex-based harassment includes harassment related to pregnancy, 
childbirth, or related medical conditions. Examples include 
harassment related to:
• Pregnancy-related changes in appearance.

• Lactation.

• Morning sickness.

• Use or non-use of contraception.

• Having, or choosing not to have, an abortion.

• Discusses genetic information harassment, which includes things 
like colleagues teasing an employee about information the 
employee  voluntarily shared about his/her own genetic 
information or medical history, or that of his/her family 
members.



EEOC Workplace Harassment Guidance

• Recognizes intraclass harassment (one employee harassing a 
member of the same protected category). For example, a fifty-
something employee making derogatory comments about an 
older colleague’s age.

• Recognizes intersectional harassment (employee targeted based 
on membership in more than one protected category). For 
example, the EEOC says that a comment to a female worker about 
hot flashes and menopause harasses the employee based on her 
age and her sex.



EEOC Workplace Harassment Guidance

• Illegal harassment includes harassment based on the employee’s association 
with a member of a protected category.

• Illegal harassment includes harassment based on a mistaken belief about the 
employee’s membership in a protected class.

• Discusses the features of an effective anti-harassment policy, an effective 
complaint process, and effective anti-harassment training. 

• Discusses thresholds of conduct for illegal harassment, retaliatory 
harassment, and employer liability standards.



FTC Non-Compete Ban

• Published in Federal Register May 7, 2024; will take effect September 4, 2024 
unless judicial action halts implementation.

• Bans all “non-compete clauses” as an unfair method of competition.

• Applies to nearly all employers and nearly all workers (including volunteers, 
interns, employees, independent contractors).

• Limited exception for continued enforcement of existing agreements with a 
tightly defined class of senior executives (but does not allow for new 
agreements with senior executives). 

• Exception for non-competes entered into pursuant to a “bona fide sale.”



FTC Non-Compete Ban

• Applies to any agreement that would function to impair the worker’s ability to 
work or own a business after the conclusion of employment (non-competes, 
broad non-solicits, tuition repayment agreements, etc.).

• Comments state the ban includes non-competes in separation agreements, 
although that seems inconsistent with the rule’s definition of “non-compete” 
as “a term or condition of employment…”  because an individual signing a 
separation agreement is, by definition, no longer employed.

• Comments don’t explicitly address non-competes included in incentive 
compensation plans like stock options but they seem to imply that such 
clauses would be included in the prohibition.



FTC Non-Compete Ban

• FTC comments acknowledge that the FTC cannot regulate non-profit 
companies but explain that the FTC does not accept the IRS’s determination 
that a company is not-for-profit. 

• The FTC will apply a two-part common law test to determine whether a 
company is a non-profit:

• Whether there is “an adequate nexus between an organization’s activities and its 
alleged public purposes” and

• Whether the entity’s “net proceeds be properly devoted to recognized public, rather 
than private, interests.”



FTC Non-Compete Ban

• In describing its analysis, the FTC further explained:

“the Commission looks to both ‘the source of the income, i.e., to whether the 
corporation is organized for and actually engaged in business for only 

charitable purposes, and to the destination of the income, i.e., to whether 
either the corporation or its members derive a profit.’”



FTC Non-Compete Ban

• Before the effective date, companies must send each current and 
former employee with whom the company has a covered non-compete 
agreement a conspicuous written notice stating that the worker’s non-
compete will not be, and cannot legally be, enforced against the worker.

• The rule provides specifics on the content and delivery of the notice and 
includes a model form of notice.

• Several high profile groups, including the U.S. Chamber of Commerce, 
have filed suit arguing that the FTC lacks the authority to engage in this 
broad rulemaking activity and that the FTC failed to comply with the 
body of law governing agency rulemaking.



So where does all that leave 
us? 



Only time will tell…



QUESTIONS
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